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Z-177859 April 20, 1973

The Hnorablet Zbard J. PhLlipa
Acting Director
Office of Econcaic Opportunity

Dear Mr. PhfMipas

Reference o miade to a letter dated slanuar- 16, 1973, vith
encionuroo, tro4 the Amaosotate Director for Adninisterationt relate
ins to an alle;ed raotake arisingS under IL 1e.-.'onth ertenaiom to to 
contract OflO2476, a Job Corps Center oiltrzit with AVMOO McnrA
S yuterns corporation (hereinafter referrodI to as Aveo), whercin 4SL4aOio'#-I
concurred irith the dminiotrntivo contracttng orfleertc recm~da.
tion that Aveo'n request for reft'onntioa be dmnied.

The costespllntaetix6deree contract, c or the operatiozn of
the 4ocan Lake Center idth a capacity nmv1xrseab of 515 corpmzien
vwas uc,-ootiated in ).arch 1967, ror the period ?.prt3 lip 1957, through
June 33,1953o, The cantact originally prviided for an elati~ted cost
of $1 ,2U3,7L, "i a fixed fee or 4e91V711f. Dyr ater dated Jwcujuary 241
1i959, CEO an'Vmtl Aeao that the Govarncnt winhed.'to exerciso its
option to rearw the contraot for a period or 1 ycir breginning on July 1,
19i5, 0 14unh Ro2% 1950, the contraotor oubcdtted itc prcrpondl in
revporwe to OZO3a letter, cGin Laoin3 its cozt and .C!ccdted e :Lguran
un LN ccpacity rnrollent o? 515 coIrpsmwxaen. C Jime 5, 1934X MAvo
exeCuIte0d a mo'%ficaticm (so. 3) to contract ODDEO2416, vrth ah effec*'
tivo date of Ar.br.rj 19, 1953J i(cii n tiy ftnded a projected
cost overrun of cv -rrxtely Q40%ao.h '_.be rndiictation increased
the sun presentiv auclAabble for pGynGnt bty %¶A bi5 t it did not
clmuse the cotinrtud cost or fixed 'co cC tiu ccatir;ct. 1diatte-)Y
thereafter, by letter dated TJme 7, 19S8, O0 uezed Avno to submit
another proposal for the £ColLwoon contract, bwt requeCted thult it be
based uon a 'rpacity cmroinent ot 11) inntcod oat' 515.' Iootio.ttion
uere targeted vor the week of July 15 * IYn the Eu:;o aijorp awo exresoeV.
ito intention to extend contract 0,-2)1C for tin ad litiunal. 31 days,
throwjh July 31, 19S|t in azdcr tc provide ta=o .idh uCdeyiua`e tire to
prepare a careiully considered propozwJ. for thue follonoit ooatno.t On
June 20, 3.963, Avco revcned Lts entiLmted coot cirmnrrn t i t$328UO0 and
reouested tho neceonary funinTg in addition to tlat provfied by mtififie
caticm I^. 3. 2 n:aodificction Iok. 4, cu:ecutcd byt, wo! mo June le5;, 13053,
ctd et'Sect±iWJ July 1, 1'95'3 thme eums:Xt..l cont. WV contract. 02(J.0fe.'16 V;iis
incret!wed by 3',3. nd th v Lt'. Immdery av4..n4 ' 0 CPOru
ilJUtto4td by UJ.44suw675s,. *'l:2o.u&z increazo in %1ze uum nx 'lunitnt
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awilable ror pxwent rdw W.2O,87 out of the 4353,036 inarCaig In erbistel
coat wexo for the oxtenQTdCX ccrtnwo during tU.e tn't of Julyr The rcmPn.
ing 132,951 of the inaroaa in eatirnted cost vntas icluded becAaee rc'$fi-
cation Uo. 3v v4dch Snarczced the sum presently avaijstble for pamtztt, did
not increase the cetiimted cout, On the uam: datc Jwue 2:, 195$, Avwo
also executed poifloatlon Mo, 5. Ith 4noreaaed tbo mnpreoentl? avcilabls
for paaent aed the estizted cost by an ndditicxai 12000D0 in order to
find the balanco or the contrsztor'a coat overrun. toitication . 4 
cielt to to an adjuatuent of the tfxed aee.

Aydo uowr citends tlat mdification , g4 to contr&At OZOR476 dil
not etrens the tiuo intention of the iyurttes It acliges that a ctWu.
wiatahe wa raede in not allowing the fixed fee cn the lerJnth extencion
in the Actmt of 9,915 and it requesto that the contract lo refonied to
permit the tea,

In aizport of Avcoln contentiou, t1s attomey states hi Mb Utter
dated flovcnber 37, 1972, that "There to no evidence that the ($0 intended
to dny fee to tho contra~ctor * * *." The burden, howevert in not on the
Govozment to come tonard %r4th evidence that it intended uo deny the fee,
There in a strong presuiption of lai tint a written inotrwzut was caren
Lufly prepared end excautted, that to patties Lo.ew and unlerstood its
Conltento pand that It acts $lorth j%'fly -wnd correctly their ,nal t>rcee
went. Thus the burden la on the party uecking reformntito to produce
evidence oumfiicic to overc'ou much t preuu=ption. f1635,21 , lirch 15,
1968, copy enclosed.

Avco'iz attorney ewcphMaitoa that itWI controller statcd in hiu .lotter
of Qeptember 21,, 1968, to the OfO co1trfaottnu oftlcer that the contraotor
"'ft±iled to noice this chiesion "o' ffo7.frec" at the timie of esining
the vuppiae.ent due to the cacinglint art) e 42`,P875 vith n~q W.u of
4i32,519A carrcd fornrd from Modification Slo. 3, which latter mount via
not to include a fees'" Vurthermnore, he ckutent(L that the Wletters end

eanoranda rritten by the contractor's officers n)ucoquent to the execu-
tion of mJication 1lo. 4 evidence both Aveo's cn& the Govornflznt1's
Uitent to includo the fee for July 19S3 in the naxlificetion. Mlbever,
in order to support reforwztion, the ovidence umst nknr that tho instru'
nnt is not the true cxpreasion of the cgreement. It muct hobw that the

deftcenecy of the instrnent la tho renult of a oxtuaa ristaruhep not mere'y
the mistake of on of the parties. Hloreover, a contrinot will not bt
rafoimed on the alleged ground of zaitaie when nubcequent evaentt sh'd
ucomething desired um cartted.

In order to establinh a mutual niatcoo, the evidence mrant be of the
clctent and Lmty.t satintantcry chareotcrrpt'roof that in convThcin}n beO'ru3l.
rcaoonble controveriy. The ovidenca r[rAbt cflu.i concluscively 1tat n r.;nu
tu3:e iras wade, ulat it comriated of cmu h}ir it ocurrc& co *' to lwavr3
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no ron for doubt that thera was iii feet a bona idee utual AiattkM,
.31 OMO. (lea. 183 (XMi1); 9 Ads 33) (1930); f-X7fl44, Feb 2r 15,",

Vc 4o not beLlevw that the stronu prenrption mriuing fro the
toax oat the written Lireennt has been sufficiently nbutted.

imU. there ore neither metnrandums of' nflVQtitott nor a4 exp*u? to
pmropAst for tle le-nth ezttminli include in the reeords tho record
does tontvWU a 2etter datesd DPeeipmbvr Ap 1972, roc ORO's co ntract
negottiator, wherein he conoludett thut the cmiansion of tho fee for the
lnrth' continutlcn wa Intended aMd that the coatzrotor Wocreed to
the cutnoiion becase of ito forceated ovrarun or uome hOOQCOy tfr

: W , .,,;,,,the inith4 comtruat.

3ri letter dated February ',I Y.$3 Avooao tsttorney states that orn
tim* after Ylvomnber 17, 1972, ho and the cmftroQt negctitt)t met to cu :-
0usa 118f8aPXiQ icVA uo., 4 Mtd that ditring the metina the contract nesov;-.
ator renrked Ithnt the dfifcatiamj aohou3 Iot luv been cined becau::
$.t omitted ary iltatL'mert colcerflnj the feet This, AMoo states, corr --
orvnbeu its clain that there vw (% ).tual fiat43;i in the adtaino of t'nt
foe. Out' OtAice, tlet a copy oP AvuoIG letter to the contract negotittsV.
aM requueted a r-ely, In his letter dated Wcbrwmry 23, 1973, the ecu*
trazt negotiator attntee that although he does not recoal the opecific

K detaiOn of the dicoussion, tLhe marntmni of id rcnn vaulcara-nr=r
"JAVCO uhctCd not hnv signed the t=lihcatioffj if there ITL ait queatic;
in their mind ts to ita int~snt.

Mfdnnts thin bnwkrounrd, little vfihto can be given to ths letter:
wnd nemornda of thee contraotor'a oftlccrs, bes~utce where the cnly
direct evidence of =matu &;ict+Ak ic that of one of the parties to the
contract, rcnorntion cannot bh granted or mxztaoncd. For the same
reaslan little %eight can be given to the iotroctor's undated vork-s
Dhcet ifnich aflegcdly verilles that the tfe imz *ncluded in the 4i.20E, OW
in questiont. rurthenmore, we are oV the opinion thot valid inferences
vtwch do not cupport the contrctor'n contentions try bc dravn fron the
Grona tiguren uned by tho carmteetor in Ito uotnitations.

The mot Ayuo av ahoirn coucluoively in thu^t it clone baa Weo a
nrivtt'e and las entered Into an tiworalo% cotralat. Xt hw not xwover
vith the neccsanry clear mid convlncin3 ow. dence that the Governusnt
intended to include afything in itftcation Rb., 4 other than tiat wthicL,
van cwbodicd in tho terms co± the irrttten %rwtrnmnt Ittslf.

Avoona cttorney cit~a our opinion in I4l1711502, Dcocn\be" 9, 1971
Tx that case, although both parties to the cmtr.c^t had aenreed to
delcto cctcin rcqtttrmncntn for thcir :utvr&X bncfiat9 they fcilcd to
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notice tht the deletima were not dcde %rp reduotitz of t. contruot
to wrttinjt.Ou Office alloed retormatiou to ntlct the etual tntant
oS the pattes at the tlme they entered into the oareeziwt. ZIcnover,
thq deoisiov waa based upc the fact that the GoYZrTwnt, projent otfioor
coroborated the contractor'u a:lejatic that the scope of work contained
In the contract mes not the scope of' work cmrqed upm dtgu negotilatias
of the ccrot.at) Both rties thereafter executed a new Gcopj ot vork
atatwment wbich both parties rpreed wa the cma contemptated by thaue
Xn the instant OM1vp the situatio in qudte different. '4,cn in no car.
roboratixi by the Govornhzt of' the lafleed mrtauL viotalm.e The Governi
ment'o contract negotiator concludod that the raiitnicm of the tee van
intended cnui that the contractor agreed to forego tho fee for the l'month
continuatcon of the contractt Witlhut clear and cajvinciug proofx to the
centrary, tho tao c the written inatrmont ntat control*.

tocordingty Avco'a request for refoztticm of nxttficatia tio. 4
of contract OE0s2hTG, inorcuing the tixedt fee by $9,9V and redaoing
the etimatted coat by 09.915 ic denied.

Sincerely yourD#

Paul G. Demblins
K~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ..

:For the Coaptroler Gcner13.
of the Udted Mttea

r
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